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L INTRODUCTION

This appeal iovolves issues surrounding what plaintifffappeliant
Rachel Anderson {"Rachel™) asserts were breaches of legal and fiduciary
duties by defendantsirespondents in their capacitics as trusiees amd
lawyvers administering a special needs trust established for her benefin.

When she was six vears old, Rachel 'was kicked in the face by a
horse. I conjunction with her afforney Richand McMenamin
{"MoMenamin™) settling her personal injury claim for a net amount of
S187,160.66, MoMenamin hired attorney Willlam Dussault (“Dussault™
to prepare @ special needs trust (The Trust Agreement™) for safeguanding
the amount Rachel was to receive from the seitloment.

The Trost Apreement nanwd Wells Fargo Bank, N.A. (“"Wells
Fargo™ to be the trustes of the trust fund for Rachel  The Trust
Agreement further provided for a Trust Advisory Commitiee ("TAC ) 1o
guide Wells Fargo in making distributiony from the frust fimd, The TAC
was' comprised of MeMenamin and Rachel's mother, Andres Davy
{“Andrea™)

Pursuant to The Trust Agreement, the two TAC members bhad 1o
mieet and unanimously agree on distributions from the trust fund, and a
TAC member was incligible to vote on approving g distribation #f he or

she would recetve any direct or indirect benefit from that distribution, In



the eventa TAC member was ineligible to vote becanse of such a conflict,
Wells Fargo was to be called upon fo cast the deciding vole on the
proposed distribution.

The Trust Agreement was approved by the Clallamy County
Supertor Court. Wells Fargo then hited Dussault as tis legal counsel for
purposes of preparing the annual accounting reports to the court
Unforfonately, Andrea was given unsupervised access to the trust fund
{and #s checkbook) and she made withdrawals, distributions. or caused
other losses fotaling $56.873 which directly or indirectly benefitted her
Meither Wells Fargo, MeMenamin, nor Dussanlt monitored nor otherwise
protecied Kachel against Andrea’s misuse of the tust fund nor timely
sought restoration of the money improperly used by Andrea for her
benefit, notwithstanding their individual duties to Rachel as the trust’s sole
beneficiary,

Upon becoming an adult, Rache! brought this claim against Wells
Fargo, McMenamin, and Andrea for breach of fiduciary duties and against
Dssault for legal malpractice.  The trial cowrt granted the summary
Judgment motions of Wells Farge, McMenamin, and Dussault, Rachel
appeals the tial conet’s Jdisnissal of her claims  against  those

defendants/respondents.



I, ASSIGNMENTS OF ERROR

Assignment of Error No. 1! The trial court erred when it granted the
motion for summary judgment of defendant/respondent Dussault,
Assignment of Error Neo. 2t The trial court erred when it granted the
motion for summary judgment of defendantfrespondent Wells Fargo.
Assigunment of Error Ne. 3: The uial court erred when # granted the

motion for summary judgment of defendantrespondent McMenaimnin.

HI.  ISSUES PERTAINING TO ASSIGNMENTR OF ERROR

1. Whether the wial court erred when R determined that
plaintifffappellant had failed to demonstimie thers was any genuing issue
of a material fact in conjunction with her claim against Dussault for legal
malpractice as attorney for Wells Fargo but who owsed a duty of care 1o
plaintifffappellant as beneficiary of the rust, {Assignment of Ervor Ne.
8

2. Whether the trial court emed when it deteemined that
plaintif¥appeliant had failed 1o demonstrate there was any genuine issue
of a material fact in conjunction with her claim against Wells Fargo for
breach of fiduciary duties as wustee of the frust fund. {Assignment of
Errvor No. 2}

3. Whether the trial cowrt erred when # determined that

plaintififappeilant had failed to demonsirate there was any genuine issue
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of & material faet in conjunction with her claim apainst McMenamin for
breach of fiduciary duties as a member of the Trust Advisory Committes,

(Assignment of Evrver No. 3}

IV, STATEMENT OF THE CASEA
A« Substantive Factus! History

i Raghel M&;‘gusrita Anderson  (formerly  Rodgess,
hersinafter “Rachel™), appellant herein, was born July 25, 1990. When
she was six years old, she was kicked In the fice by a horse.  She was
airlified 1o Harborview Hospital in Seattle for life-saving surgery {major
“head traumn) and then fransported to Children’s Orhopedic Hospital (now
Seottle  Children’s Hospital) where she underwent 8 series of
reconsteuctive surgeries by a craniofacial plastic surgeon,

2. Respondent Richard MeMenamm {hereinatter

]

*MeMenamin™) was hired by Rachel’s family to pursue a personal injury
claim against the owners of the horse and on August 28, 1997, in Clallam
Coundy Superior Court cagse no. 97-4-00203-6, the trisl court approved g
minor’s settlement or Rachel in the amount of $300.000. CP 286, In
conjunction therewith, the court also approved the establishment of a
speaial needs trust thereinafter “the trust™) for Rachel in accordancs with a
document extitled the TRUST AGREEMENT FOR THE RACHEL
MARGUERITE  RODGERS  TRUST  (hereipafter *The  Trust

4



Agreement™). A copy of The Trust Agreement was attached as Exhibit |
to Rachel’s trial comrt complainf and can be found af OF 476496,
MeMenamin hired respondent William L. B Dussault (*Dussault™)
prepare The Trust Agreement. CP 346,

3. The wnet amount of the seitlemsent proceeds, after
MeMenamin’s attorney fees and other costs were paid, was $187,180.68,
as is shown i the July 7, 2011 opinion letter of R, Duane Walfe, CPA
(hereinaficr “Mr., Wollt's letier™), A copy of Mr. Wollp's letter was
attached as Exhibit 2 to Rachel’s trig] court cormplaint and can be found at
CF 497-504. Mr. Wolfe’s letter can also be found attached to his February
14, 2012 declaration st CF 123-133

4. In accordance with The Trust Agreement, the net amount of
the setilement proceeds (hereinafier “Rachel’s trust fund™) was entrusted
to respondent Wells Fargo Bank, N.A. (hercimafler “Wells Farge™) as
trustee of the trust. The Trust Agreement stated “sole responsibility for
management and investmient of the corpus and income of this Trust shall
be vested in | Wells Fargol, as Trustee, with the use and distribution of
such disbursements as from fime o Gime may be needed from the Trust
subject 1o the sole direction, discretion and control of the Trust Advisory
Committee™, CP 480, The Trust Advisory Commitiee {sometimes

reforred to heredn as “the TAC™) consisted of MeMenamin and Rachel’s



mother, respondent: Andres Rodpers {new Da:vy,her@inaﬁ»atr “Andrea”™),
who was divorced from Rachel’s father. CP 488 In McMenamin’s own
waords, “I was chosen as a member of the {Trust Advisory Committes]
because of my knowledge and experience in assisting persons with
disabilities and Andrea was chosen because of her personal interest in the
pladntiff’s welfare.” CP 286, Wells Fargo, as trustee, hived Dussault {and
athers in his law firm, collectively “Dussault™) to be the bank’s legal
counsel for purposes of preparing the annual acoounting reporis to the
‘eourt parsuant to The Trust Agreement. CP 344,

5. By its express terms, The Trust Agreement wasto be inthe
nature of & special needs trust for Rachel and exclusively for her benefit.
CP 477-484. Rachel's wrust fund was to be “conserved and maintained for
the special needs of [Rachel]l throughont her lifetime”, ag
the “severity of [her] disability may cawse her t reguire continuing
support, assistance and supervision for the remainder of her life” i
Becanse Rachel suffered multiple injuries, it was anticipated all the money
in Rachel's trust fund would be nocessary o provide for her living needs
for the ret of her life. CP 478, 484, As stated in The Trust Agresment,
“Rachel is pow and will continue to be for the foreseeable future a
severely disabled individual™ CPF 476, “It is impossible to predict what

improvement or complications Rachiel will experience over the next



twenty yearss 1t is clear that due to the pature and degree of her disability
and also becanse of her youth, [Rachel]l is oot and will not in the
foresecable future be capable of managing the funds provided in the
settlement referred to above.™ CR 477,

& Rachels trust fund was restricted and could not be used to
discharge the financial and basic support obligations of Rachel’s parenis.
CP 480-483. As trustee, Wells Fargo had a duty to monior the payments.
from the trust to ensure all such pavments go to the benefit of Rachel. CP
483, Wells Fargo had sole suthority and responsihility for investment and
financial management of Rachel’s trust fund and had all powers and
authority of & tustee under the Washingion Trust Act {chapter 11.98
ROW), CP 488,480,

7. The two-member Trust Advisory Committes, consisting of
MoeMenamin and Andres, was solely responsible for determining what
discretionary distributions were 1o be made from Rachel’s trust fund. CP
488, 493, Wells Fargo and the twe menbers of the TAC were obligated to
meet in person to confer on all matters concerning Rachel’s trust fund. TP
494, McMenamin and Andrea cach had one (1} vote and no disbursement
from Rachel’s trust fund could be made absent the unanimous vote of both
TAC members. {emphasis supplied) CP 493, However, If any distribution

Jram Rachel's trust fund would bring « divect or indivect bengfit to o

o~



member of the Trust Advisory Commitiee, that member way not aliowed
te discuss or vofe upen the proposed dissribution. {emphasis supplied),
& In such event, where @ TAC member was disqualified from discussing
and ineligible to vote on a proposed distribption from Rachel's trust find,
then frustee Wells Farpo expressly became w member of the Trust
Advisory Compnitice for the purpose of casting the dechiing vote.
(empbasis supplied). CP 494, As discussed in the next several paragraphs,
there were mulfiple fnstances of payments from Rachel's frast fund which
directly and indirectly benefitied Andres and which violated The Trust
Agreement’s express restrictions on distributions.

8. On August 25, 1997, the day the court approved the
setiloment and implemented The Trast Agreement, Rachel was barely
seven years old. Before she reached the age of nine in 1999, the sum of
$13,897.64 of Rachel's trust fund had already been spent by Andrea io
buy and insure a brand new 1997 Mercury Tracer sedan (fa 1)

I Andrea hud told Wells Fargo that she purchused 2 minivan-and did not disclose she
sctually bought & “sporty™ car,, CP 38, 138, and 1350 Prior fo this purchase, Andrea’s
family car had abways been an “old beater”™ {CP S8, 1353 Andres told fier awn mother,
Yanet Atken, that Severvihing was now coming out of Rachel's trust mongy and 1
tAndrea] don't have to pay for anything, just ke this car” CF 135, Additionally,
Andrea acknowledged reesiving an underthe-table cash “kick back™ from the dealer
when she purchased the car. &4 ¥o 2005, Andrea used S469.81 of the trust fund to
purchase another new st of tires for the Mevewry Tracer, and charged the trust $421.80 o
insure the car, sven though Rachel had moved out of Andrea’s home in 2004 {fo reside
with ber father) and thug any further use of the car would not have bensfitted Rachel, CF
39, 151133, In 2007, Andrea purchased thesar from The Trost for 35000, CP 59, 120,
128,



plus nearly $300 of Rachel’s trust fund was spent to upgrade this car with
a new set of “better™ tives. CP 58, 128, 135 In addition. mome than
$1,000 had been reimbursed to Andrea for alleged travel expenses to take
Rachel to medical appointments {fa 2) and Wells Farge Baok was paid
$3.727.99 in wustee fees, OF 132133,

9, In 2000, before Ruchel reached the age of ten, an additional
$2.800 of Rachel's trust fund had been spent for computer hardware and
software (but with no internet access in Rachel's home) which enabled
nine year old Rachel as well as her six year old brother to play one of only
a couple computer games (cirea 2000). CP 59-60, 128-129, and 136,
However, even more egregious that year was Andrea’s withdrawal of
$33.,000 from Rachel’s trust fund money which Andrea used to help
purchase an interest in a different home 1o be titled i the sole name of
Andrea’s current paramour at the time, Joe Lancaster, The recorded title 1o
this property did not reflect in any way that this investment of Rachel's
trast fund was held in the name of the trast. CP 129,

1 Andrea charged (and the defendantsirespondsnts evidently approved) a for of $100
every tung shy allegedly took Rachel to medical appointments, CP 38,128, 133, and
133, However, all of Rachel’s pcstq:guw reconstructive and cosmastic surgeries had besn
cmn'pia!ﬁ:d. by August 1997, prior to the court’s approval of The Trust Agreement. OP §7,
133136, Any medical dp;mmm}em to which Andrea drove Rachel would have only besn
to Rachel's family practice dovtor in Sequim, ny more than 13 minutes from her home.
OF 5758, 135, ﬁm only Hme Rached had toretum to be seon by an out-of-town medical
specialist way after Rache! turned 17 years ofd and had moved back to ber father’s homs.
1t way her paternal grandmother who took hse to Seatthe for that final medical svaluation
by her surgeon, CP 37, 13541386,



The trustee’s fee that year Tor Wells Fargo's monitoring of trust
expenditures by the TAC was $1.981.77. CP 133,

10,  Before Rachel reached the age of eloven in 2001, Walls
¥Fargo charged another $1,.810.84 in fees, bud the bank and McMenamin,
as the only eligible voting members of the TAC, apparently expressed no
objection to Andrea spending §1,500 from the trust fund for “birthday
gifts and remodeling” which included buying Rachel {and the other
members of the houscheld) an above-ground swimming pool, 2 guitar
{which Rachel was not allowed 1o keep when she lster moved o her
father's residenca}, and new carpeting for the house still exclusively titled
in Joe Lancaster's name. OF 131, 133, Throughout the years during
which $33,000 of the trust fund was “invested™ in that hovse without the
trast fund being named on the legal fitle, the trust was never paid any remt
or otherwise compensated by Rachel's mother or Me. Lancaster for the use

of that money (fa. 31 TP 130,

3 Andrea’s relationship with Lancaster way shovt-lived gad Andreaand Rachel moved
out of the house and back iato the home of Walt Davy. CP 81, In 2002, Lancaster was
sompeiled 1o desd & 319 portion of the property to the trust The property way sold in
February of 2003 and the rust received net sale progeedy of $41,686 for its percentage.
inyerest. During o myjorlly of the time the frust was 3 paet owner of the propenty, Rachel
fived efsewhere. My, Wolfe caleulated the trustin fact losy 320,198 by not receiving rent
and interest from he property priveto s sale. OF 130

10



1L Before Rachel reached the age of wwelve in 2002, Wells
Fargo was paid an additional trustee fee of §2,764.96, Andrea reimbursed
herself $1,840.81 to maintain and insure her Mercury Tracer mutomaobile,
and another $2,630.10 of Rachel’s trust fund bad been allegedly spent for
additional new computer hardware and software (fa 4}, CF 58-560, 128-
129, 133, and 136, However, no new computer was brought into the home
af that Hme and Rachel believes this $2.630.10 was another “phantom™
expense by Andrea for which she retmbursed hersell with @ payment from
the trust checkbook without any scrutiny by Wells Pargo and McMenamin
as the only eligible voting members of the TAC or by Dussault when he
reviewed Wells Fargo's accounting and prepared the annual report to the
court. CF 38-60, 136,

12, In 2002, a week before Rachel tumned twelve years did,
MoMenamin resigned as a member of the Trust Advisory Commiitee (I
5. CP 288. Prior to that resignation, there had been improper trust fund
withdrawals, distributions, and other losses which directly or indirectly

benefitted Andrea in the amount of 356,873, plus 810,285.56 for trustee

4 Andrea continund to use the trust checkbook to pay for hougehold internet scosss sven
after Rachel moved back 1o her father’s house, OF 58, 138,

$ OnJuly 11, 2003, Judge Ken Williams dissolved the TACT and Wells Fargo became the
aole trustes, UF 347,

i1



feex, and an additional $4,735.83 of legal bill payments to Dussault. OP
132, Al of these withdrawalg, distributions, and losses, which in the
aggregate totaled $68,711.24 {or nearly 37%, of the original net settlement
proveeds which initially funded the trust), presumably were the resali of a
unanimons vote of the TAC consisting of both McMenamin  and Wells
Fargo, sifling a5 a voting member due fo the obvious conflict of Andrea
who, being in a position o either directly or indirectly benefit by those
proposed distributions, had been deemed ineligible 1o vate by Wells Farge
and MeMenamin. And for this and prior years, Dussault, the suthor of The
Trost Agreement, reviewed Wells Fargo's account reconds and prepared
and presented to the court this record of withdiawals, distributions, and
losses from Rachel's trust fund without any prior notice to Rachel {fn.6),
or anyone else on her behall, including & guardian ad fiten, who might
‘have had the opportunity to sorutinize these distributions and appropriately
bring them to the cowt’s sttention {fa.7}.

& Respondenty will Hikely assort that beginning in August of 2001, Rachel {as an 1 year
old) wag effectively “represented” by her current lawyer, Carl Gay {who had
corresponded with Dusssult on hehalf of Rachel's father and her maternal grandmother),

and thus cannot now challenge the court™s approval of the annual reports and accountings
presented by Dussaull,. Rachel will address this anticipated ssug i berreply brief.

7 Aspointed ot by My, Wolle, the total ammount of legal and trustes fees from 1997w
2008 way $41,686, while during that same period the tust fund bad wet income of waly
H31,868 CP 132, Mr. Wolle gosy on to state that Dussanlt’s annual reports to the coust
Pewere sitply o rebashing of the finel report prepared by [Walls Fargo] and hed Prissanhi
performed detailed report preparation soms of the above noted problems would have
wome fo light. CTF 131, e Wolle also noted, with regard 1o Dusgault’s charges &
additinnal attormey foex of over $44000 W 2003, there “was no detail availble
determine what thess fees were pald for. For other excoss billings, there were detled
statements available with the antual repors.” id

12
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13, Rachel attained the age of cighteen on July 25, 2008, Prior
to her 21 birthday, Rachel brought this breach of fiduciary duty action
against Wells Farpo, as trustee, and againgt MeMenamin and Andrea, as
Jnembers of the Trust Advisory Conunitiee. In addition, she brought an
getion against Dussault for legal malpractice as Wells Fargo’s lawyer but
who owed fiduciary duties to Rachel as the sele beneficiary under The

Trust Agresinent

B. Provedural History

1. Rachel filed her PLAINTIFE'S COMPLAINT FOR
LEGAL MALPRACTICE AND BREACH OF FIDUCIARY DUTIES on
Judy 22,2011, CP47G-473. In her complaint, Rachel alleged Wells Fargo,
MeMenamin, and Dussault {collectively “the dﬁf&ﬁ{i&m@”}, and sach of
them, owsd fiduciary and other legal duties to Rachel ag the bensficiary of
the trust, that the defendants, and cach of them, faled to discharge thewr
fiduciary and other legal duties to Rachel ag the beneficiary of the trust as
more particularty set forth in Mr. Wolfe's letter (CP 497-504). As 2
proximate cause of the breach of Sductary and other legal duties owed to
Rachel by the defendams, Rachel suffered danages in an amount to be
proven af trial CP 473474,

2 MceMennmin  filed his ANSWER OF DEFENDANTS

MeMENAMIN on September 6, 2011, CP 465469, Wells Fargo filed its
13



ANSWER AND AFFIRMATIVE DEFENSES TO COMPLAINT FOR
LEGAL MALFRACTICE AND BREACH OF PIDUCIARY DUTIES on
October 7, 2011, P 458464,  Dugsault filed his DEFENDANT
DUSSAULT, BERNER AND BYRAM'S ANSWER, AFFIRMATIVE
DEFENSES AND COUNTERCLAIM on October 36, 2011, CP 455457,

3 Motions for summary judgment were filed respectively by
Dussault (CP 452-453), McMenamin {CP 321-343), and Wells Fargo (CP
143-166). Rachel filed 3 brief in oppesition o the motions {CP 8383}
Reply briefs were filed respectively by Dussault {CP 24-31), McMenamin
{CP 43-35), and Wells Fargo (CP 32-44).

4. A hearing 1o consider the three (3) summary judgment
motions was held on February 24, 2012, before The Hon. Jay B. Reof,
Judge. The cowrt issued its ORDER ON MOTION on February 28, 2012,
Rachel imely filed her NOQTICE OF APPEAL on March 28, 2012, €P 14~

i

el

V. ARGUMENT
A, Summary of Argument.
The trial court wred in granting the summary judgment
motions of Dussavlt, Wells Farge, and MeMenamin,
With regard to Rachel's claim against Dussault for legal

malpractice, Rachel established that Dussanlt owed heraduty as a

14



non-client under the multi-factor test of Trask v Binler 123 Wash.2d 835,
8§72 P2d 1080 {1994). Rachel produced sobstantial evidence that
Dussanhi breached his duties and that she suffered damages as a proximale
cause thereof. Dussault offersd no independent expert testimony to rebut
the expert opinion svidence of Gary Colley, Esq., who opined that under
Trask and i progeny, Dussault owed a dudy fo Rachel as an intended and
incapacilated beneficiary of the special needs trust and further opined
Diussault breached that duty,

With regard to Rachel’s claims against Wells Fargo and
MeMenamin for breach of fiduciary duties in their respective capacities as
trustee of the trust and member of the Trust Advisory Committee (fan 8),
they both admitted in their answers to the complaint that they owed
fiduciary dutiss to Rachel as beneficiary of the wrust.  Rachel produced
substantigl evidence they bhreached their duties and that she suffered
damages 88 a proximate cause thereol.  Neither Wells Fargo nor
MoMenamin offered any independent expert testimony to rebut the expert
opinion evidence of Duane Wolfe, CPA, who documented those breaches
and demages.

Under the standard of review for a trial cout’s summary
judgment decision, Rachel nret her burden of producing substantial

§ Rachel iy not suing MoMenamin for any legal malpractice,

15



evidence on all elements of her claims and the decision of the trial court to
grant the summary judgment motions should be reversed
B. Standard of Review.

In reviewing an order granting sumumary judgment, an appeliate
court undertake the ssme inguiry as the trdal court, considering all facts
and reasonable inferences In the light most favorable to the nonmoving
party. I re Gugrdionship of Karan, 110 Wn App. 76, 80-81, 38 P.3d 396
{Wash.App. Div. 3 2002}, The inquiry is whether any genuine issue exists
as to any material fact, and whether the moving party is entitled to
jndpment as & matter of law. 7d. Every reasonable inference is indulged in
favor of the nonmoving party and all doubts are reselved in s favor. id.

A genuine issue of material fscf exists where reasonable minds
could differ on the facts controlling the outeome of the litigation, Ranger
Ins. Co. v Plerce County, 164 Wn2d 545, §32, 192 P3d 386 (2008)
Swmmary judgment is proper only if reasonable persons could reach but
one conclusion from the evidence presented. Bosiain v Food Express,
e, 159 Wald 700, 708, 153 P3d 840 (2007). Where differemt
competing inferences may be drawn from the evidence, the issue muast be
resolved by the tier of fact. Jehnson v UBAR, LLC, 150 W, App. 533,
$37, 210 P.3d 1021 (2009). Questions of credibility are for the trier of

fact, Hudesman v Folev, 73 Wn2d 880, 886-887, 441 £.2d 532 (1968},

16



Construing the evidence in the Hght most favorable o the nonmoving
party, the court asks whether a reasonable jury could find in fovor of that
party. Hevron v. KING Broad Co., 112 Wash2d 762, 767-68, 776 P.2d 98
{1989).

¢, Assignment of Error No. 1 The trial conrt erred when it granted
the motion for summary Judgment of Dussault.

Choosing not to provide any rationale for iis ruling, the tdal court
pranted Dussault’s suownary judpment motion which sought dismigsal
based upon a defonse that Rachel had failed to stale a claim for legal
malpractice. Rachel had brought suit against Dussault in his capacity as
the lawyer for Wells Fargo claiming thay while not s client, he
nevertheless owed her a duty of care to ensure the Trust Advisory
Lommnittee protoco! for approving trust fund distributions was satisfied.

In-opposition to Dussault’s motion, Rachel produced the expert
testimony of Clallam County lawyer Gary R, Colley. CP 138-142. My,
Colley stated his opinion that under applicable case law, Dussault owed a
duty of care to Rachel ax the intended beneficiary of the special needs
trust. CF 141, The aunthority cited by My, Colley was Trask v Buwrler, 123
Wash,2d 835, 872 P.2d 1080 (1994) (hereinafier “Trask™) and its more
recent progeny, In re Guordianship of Kerar, 110 WnApp. 76, 3§ P.3d

396 (2002) thereinafter “Karan™) and Estate of Dreadwell v Wright, 113

et
~y



Wi App. 238, 61 P.3d 1214, review denied, 149 Wn2d 1035 {2003}
{hereinafier “Treadwell™), M. Colley further opingd that, assuming the
truth of the facts stated in Rachel's complaint and in Mr. Wolle's letier,
Dussault breached that duty of care. #d. Dusssult produced no independent
expert opinion to rebut these opintons of Mr. Colley.

The isue thuy presested on this appeal is whether Rachel
established that Dusssult owed her a duty a3 8 non-client and, if s,
whether Rachel produced subsiantisl evidence upon which 8 reasonable
jury could find that Dussault breached that duty, proximately causing
damages to Rachel.

Whether Dussault owed a daty to Rachel is a question of law
which is reviewed de rove, Treadwell at 343, The generad rule is that
onty an attorney's client may file a claim Yor legal malpractice. Karaw &t
S1. But an aftorney may owe a non-client a duty even in the absance of
this privity. & To deterniine whether a lawyer owes a duty {o 8 non-client,
which then creates standing to sue for malpractice, Washington applics a
six-clement test &

To establish whether the lawyer owes the plaintiff a duty of care in

& particular transaction, the court must determine:

i. The extent fo which the fransaction was intended io benefit the
plaintiff,

I8



2. The foresecability of hann {o the plainiiff;

3. The degree of certainty that the plointiff suffered injury;

4, The closeness of the connection between the defendant’s conduet
and the injury;

% The policy of preventing future harm; and

8. ‘The extent to which the profession wonld be unduly burdened by a

finding of Hability. id. AL 8182,

The threshold question is whether the non-chient plaintiff s an
“intended™ beneficiary of the transaction. If not (Le. the nonsclient is an

“incidental” beneficiary), there is no further inquiry. #@ In Trask, the

standing to sue the lawyer, In Kavon, however, the court reversed the trial
comt’s finding the beneficiary (the ward in & guerdianship) was an
neidental beneficiary and instesd determined, as a matter of law, that she
was an intended beneficiary (fn. 10) who had standing to sue the
guardian’s fawyer because he owed her a duty of care. Karan at 86,

9. I Wradk the benefickery was an adull, competetit. begeficiary of & will v an
adversarial relationship with another adult benefiviary who wag alse botly the personal
reprosenistive: of the deceased father's tslate and . stiomey-in-fact for the awrviving
mother, and the hawsuit was ageinst the fawyse was over day-to-day judgment calls dn
managing the detate, Trask af 838,

10, Conwary to Travk, i Aorown the Sintended™ bensficinry wast (1) 2 legally
msompelent Infant ward, {2} 3 noreadversarial relationship, and (3} Tegsl services solely
‘sonsisting of setting up the guardisnship. Karan st 84,

1%



Both parties in Kavan ask for a bright-line rule that a guardian's
lawyer either does or does not ewe 3 duty of care o the ward, But the
court said there is no bright-line rude nor should there be, as the lesson of
Trask is that esch case must be evaluated on its own facts, Koran at 83,

Like the ward in Karan, Rachel was a legally incompetent minor,
the primary reason 1o establish the trost was o preserve Rachel’s estate for
her own use, not for the benefit of others, her relationship with Dussault,
Wells Fargo, McMenamin way non-adversarial, and the relstionship
hetween Dussault and Wells Fargo was established to benefit Rachel
solely for the purpose of ensuring The Trust Agreement (like a statute)
operated as intended.  Accordingly, Rachel meets the Trask test of being
an intended beneficlary, The remaining Trask factors also supported &
finding of duty owed by the fidociary’s lawyer to the person under a
disability:

2. Foresecability of Harm. 1t is foresecable that failure to carry out
the safeguards {in the instant case, the TAC protocol for prior approval of
distributions from the trust) for the protection of Rache! will leave Rachel
vulnerable 1o the kind of losses the ward incuered in Karan.

3. Certainty Plaimtiff Suffered Ijury. In Karan, the ward suffered
harm through the loss of three-quarters of her estate, Here, Rachel suffered

a loss of approximate 37% of the initisl amovnt of her settlement.



4. Connection between Lawyer's Conduct and Injury. 11 estublished,
the connection between the alleged conduct and the injury is direct. In
Karan, the lawyer bypassed the statutory safeguards which proteet a ward
from a gusrdian’s sguandering the fonds. Here! 8 ressonable jury could
find that Dussault's failure to insist on his clemt (and MeMenamind
following the TAC profocol was directly connected to Rachel's loss.

S, Future Harm. In matiors involving the welfare of minors and other
legally incompetent individuals, the courts assume a particular duty to
protect the interests of the ward. Durham v Moe, 80 Wash. App. 88, 91,
906 B.2d 986 (1995). Policy considerations faver finding a duty in the
Aaterests of preventing futare harm. I re Guardianship of Ivarsson, 60
Wash.2d 733, 738, 375 P.2d 309 (1962). At all material times, Rachel
was a minor and i need of protective safeguards fur her estate.  Her
mother cleady had a conflict of interest by virtue of her pattern of self
dealing (and the lkelibood she was judgment-proof).  Rachel lacked the
means snd matucly to hire her own lawyer. Had the respondents teuly had
Rachel’s best imerests at heart, they should have, af o minimuom, sought
the appointment of a guardian ad Hrem for Rachel

6. Burden on the Profession. Pinally, Trask notes that imposing
Hability iy that case would create an tmpossible ethical contlict for

lowyers, because the interests of beneficlaries and the  personal



representative of a deceased's estate are frequently at odds and the parties
gan be logal adversaries, Trask ot 84, But that was not the case in Kardn
and that is not the case heve. Contrary to Trask, in Karan the legitimaie
interests of the guardian were inscparable fom those of the ward
Likewise, In the instant case, there sre no opposing interests between
Rachel and Wells Farpo; they both seek to ensure the trust beneficiary is
protected through the proper safeguards, thus Dassanlt did not have sn

gthical conflict.

The profession will not be unduly burdened by finding g duty in this
case.The obligation to protect the intevests of a trust beneliclay in
eircumstances such as this does not put lawyers in an ethical bind. To
require a lawyer to inform lus trustee client of the need to ensure
compliance with trust protocel in order to protect the beneficlary is not a

burden on the profession.

Once a relationship giving rise to & duty of care is established
under the Trask test, the elements of 2 malproctice olain are the same ag
for any other negligence action. Karan at 88, The other clements requive 8
non-echent plaintiff o show that the attorney breached that duty by an sct

or omasicn, the breach damaged the client, and the breach was the

fod
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proximate cause of the client’s demages. Hizey v Carpenter, 119 Wash.2d

251, 260-61, 830 P.2d 646 {1992},

The atiorney's standard of care iz that degree of skill, diligence,
and knowledge commonly possessed and exercised by reasonable, carefud,
and priclent atfomeys in the jurisdiction. & at 261, A plaintiff must prove
the four elements by a preponderance of the evidence. dng v Marsin, 154
Wn2d 477, 481, 114 P3d 637 (2005). Cheumstantial evidence is
sufficient to establish a prima facie case of neghigence, it it affords room
for reasonable minds to conchude that there is g greater probability that the
conduct relied upon was the proximate cause of the injury than there is
that it was not. Hernamdes v W Farmers dss'm, 76 Wn2d 422, 426, 456
P24 1020 (1969).  Proximate cause can be divided into two clements:
cause in fact and legal cause, Michaels v CH2IM Ml Jnc., 171 Wnld
587, 60%, 257 P.34 532 (3011, Cause in fact s the actual, "bot for" cause
of the injury. id. at 610, Establishing the cause in ot is generally left
the jury because i involves determining what actually occcurred. id A
Hduciary duty from one person to another means that the fiduciary owes
the highest duty of fideltty and good faith to the other person. Stifey
Block 130 Wash.2d 486, 499, 925 P.2d 194 {1996). Fatlure to exeicise the
degree of skill, care and leaming expected of a regsonably prudent

attorney in the state of Washington iz negligence. Id. At 499,
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Hxpert testimony is required to determine whether an attorney'’s
duty of care was breached in a logal professional negligence action,  Geer
v Tonnon, 137 Wn, App. 838, 850-51, 155 P.3d 163 (2007). Mr. Colley’s
unchallenged expert opinion satisfies Rachel’s burden of production and
she has likewise produced substantial evidence to support her negligence

claint apainst Dussauly

declarations ‘in opposition fo Dussault’s motion under the appropriate
standard of review in this case, a reasonable jury could conclude that
Dussandt breached his duty to Rachel and that as @ proximate cause thereof
she suffered damages. The trial court should be reversed and this matter

remanded to afford Rachel the opportunity to present her case to that jury.

. Assignment of Error No. 20 The trial cowrt erred when it granted

the motion for summary judgment of Wells Fargo; and

Assigument of Errer No. 30 The trial ourt enved when it granted

the motion for summary judgment of MeMenamin.

For purposes of arpument, Rachel considers her claims againgt

Wells Fargo and McMenamin to both represent negligence actions against

L8



persons who were acting in thew fduciary capacity as a trustse.
Accordingly she will combine these two assignments of error fnto a single

argumnent,

In granting the sunwnary judgment motions of Wells Fargo and
MeMenamin, the triad court again chose not to provide gny rationale for iis
decision. In her complaint, Rachel brought a stmightforward breach of
fiduciary duty claim against both of these respondents and both of these
respondents admitted, in thelr answers to paragraph 3.5 of that complaint
{CP 474), that they owed a duly to Rachel in conjunction with the roles
they plaved as fiduciaries in the administrstion of The Trust Agreement.
CP 461 (Wells Fargo) and CP 467 (McMenamin). Accordingly, the focus
of this court should be upen the issue of whether Rachel produced
substantial evidence that Wells Fargo and McMenamin breached the
fiduciary duty each owed fo Rachel and whether a8 a proximate cause

thereof she suffered damages.

A long-established stancdard of care regarding the fiduciary duty

of & trustee van be ound st 76 A, Jur 2d Trusts section 349

A trustee is @ fiduciary of the highest order and is
required to exercise a high standard of conduct and
foyally in the administeation of the trast. The
requirement of lovaliy and fair dealing in good
faith are at the core of every trust instrument,



whether spevifically stated or not. Trustees must
act with good faith, lovally, Iairness, candor and
honesty toward the trust beneficiaries. Indeed,
vader some suthority, frustees must act with the
uimost good fhaith, scrupulous pood fath, the
highest depree of fidelity and good faith, absolute
Hdelity, orundivided or complete loyalty.

As in a lawyer-client relationship. a fiduciary duty from one
person 1o another means that the fiduciary owes the highest duty of fidelity
and good faith to the other person. Stiley v, Block, 130 Wash.2d 486, 499,
G925 P24 184 (1996), In addition © the clement doly {admitted by
hreach of fiduciary duty are breach, causation, and damages. 29 David K.
DeWoll, Washington Fractice, Washington Elements of an Action: Breach
of Fidixciar}’ Dutigs, § 111 at 313414 (2010-2011 ¢d.). See also Senn v,
Nw, Underwriters, Inc.,, 74 Wn. App. 408, 414, 873 P.2d 637 {1994}, The
applicable law regarding proving elements of neghgence is discussed
above with regard 1o Dussault.

Through her accounting expert, Mr. Wolle (CF 123-1 333, Rachel
hias produced substantial evidence to establish the other three (3) eloments
of Rachel’s negligence claim for breach of fiduciary duty. Mr. Wolfe has
docwmented in detail the pattern of Andrea’s misuse of the trust fund and

the flagrant lack of *watchful syes™ by Wells Fargo and McMenamin.

“These respondents offered no independent expert analysis and opinion to
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support thetr posttion that it was justifiably proper for Andrea o use
money in the trust’s bank accoint to divectly or indirectly benefit herself at
Rachel's expense. Thess expenditures (for which there are no records of
approval by the Trust Advisory Conunitiee) include such misuse as
Andrea taking $33,000 from the trust’s bank account and giving B to her
to lose the carning capacity of that amount for approximately five years),
Andrea’s spending over $23,800 to buy and maintain her dream car, using
pearty $10.000 allegedly Bor home compuder purchases, and various other
phantom charges for cash payments to her or other misuse of the funds in
her minor daughter’s frust estate which, in the opinion of Mr. Wolfe
caused Rachel to suffor damages of some 37% of ber initial settlement
amount.

The declarations of Me, Wolfe, Rachel, Janet Aiken (Andrea’s
own mothers, and Ken Chace. Rachel’s father, present substantial
probative gvidence which dispute all of the factual allegations upon which
Wells Fargo and McMenamin base their defense and, at a minimuny, upon
which reasonable minds can differ and upon which a reasonable jury could
find establish a prima facic case of negligent breach of fiduciary duty, As
with Rachel's claim against Dussauli, viewing the facts and logical

inferences contained 1n the declarations i opposition fo the motions of



Wells Fargo and McMenamin under the approprinte standard of review in
this case, a reasonable jury could conclude that Wells Farpo and
MeMenamin breached their fiduciary duties o Rachel and that as &
proximate cause thereof she suffered damages. The wial court should be
reversed and this matter remanded to sfford Rachel the opportunity o

present her case o that jury

VI CONCLUSION

There are, in reality, only two {2) logical inferences which can be
drawn from the substantial evidence presented to the tial court. Beth
revolve arownd compliance with the protocol, established by Dussault az
crestor of The Trust Apreement, 1o be followed by the Trust Advisory
Commitiee in acling upon & request to make g distribution from Rachel's
trust fund,

I. The first logical inference is the protocel was scrupulously
followed and ecach time Andrea vequested a distribution, McMenamin and
Andres, sitting as members of the TAC, met to discuss the proposal and to
first determine whether such g disiribution might benefit Andreg either
directly or ddivectly, Since all the distributions identified by Mr, Wolfe
reflect, at & minimum, an fadivect benefit 1o Andrea, a determination must

have been made that she was ineligitle to vote and, pursuant to the
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protocel, Wells Fargo was called upon to cest the deciding vote. Thus
gach of these disiributions, to which Rachel is finally able 1o object, was
properly approved by Wells Farge and MceMenamin in accordance with
the rigid requirements of the protocol. Uinder this _it)gii;a}. inference,
however, there is substantial evidence upon which areasonable jury could
find that both of these respondents breached thelr fiduciary duty m.Rachéji,__
proximately causing her the damages demized by My, Wolfe, By failing
iy his due diligence to properdy review the trustee’s records in conjunction

with preparing #s annual repert and by failing to ensure precise

compliance with the TAC protocol, of which he was keenly familiar,

Dussault likewise failed in his obligation to Rachel.

2. The other logical inference is grossly more disturbing, yet sadly
more likelv. This scenario yields a wroubling recognition of flagrant
breaches of legal and fiduciary duties. Under this inference, the protocol

for TCA processing of distribution requests was never in fact even

implemented. Andreg was simply entrusted with un-monitored control of

the trust fund bank account and checkbouk. There were no commitiee
mestings held, no consideration of Andrea’s potential conflicts of interest,
o votes taken by cligible members, no proper eversight of expenditures
vegarding Rachel™s trust fund, and no scopuntability until Wells Fargn and

Dussanit’s ultimately realized theiv obligation to produce an annual report,
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at which point nothing was done by any of the respondents to rectify the
wrongdeing and promptly restore the funds to the trust,

No reasonable toier of fact conld conclude otherwise than under
this second logical inforence there were unguestionable breaches of legal
and fiduciary duties for which the trust beneficiary paid dearly, There is
no reom for an alicrnate approach under The Trust Agreoment for acting
upon 8 request for a trust fund distribution than for the TAC to meet,
discuss, and vote. If a mesting is not held and eligible TAC members.do
not take a vote, The Trust Agreement has been breached and the
beneficiary has not been protected.

With all due respect, the wial court erred by not applying the
appropriste standard of review and by granting the summary judgment
motions. Rachel produced substantial evidencs in opposition fo those
motions and the tnal’s degision should be reversed and this case remand
for tial.

RESPECTFULLY SUBMITTED this & ﬁa}f of July, 2012,

Chreenaway, Gay & Tulloch
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